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Union and Employee Rights in Meetings�
�
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Let's start off with a quick quiz about union rights in meetings with employees.�


In which of the following situations are you obligated by law to invite a union representative to attend the meeting between you and your employee, Dave? �


(1) You are going to counsel Dave about his sick leave usage.  He does not request a representative. 


(2) You are going to investigate a report that Dave was sleeping while on duty.  Dave requests a representative. 


(3) You are going to counsel Dave about his poor work performance.  Dave requests a representative. 


(4) You are going to counsel Dave about his sick leave usage.  He requests a representative. 


(5) Dave requests a meeting with you and the representative to discuss a change in his work schedule. 


(6) You are going to investigate a report that Dave was sleeping while on duty.  Dave does not request a representative. 


(7) A position classifier is going to conduct a classification audit of Dave’s job.  Dave requests a representative. 


(8) You are going to counsel Dave about his poor work performance. Dave does not request a representative.








INAUGURAL ISSUE


This is the inaugural issue of the Human Resources Management Spectrum newsletter.  This newsletter is brought to you by the Navy Region Southwest Human Resources Office.  It is intended to provide supervisors and managers with information on a variety of Human Resources Management issues and related concerns in a fashion you can use.  This inaugural issue focuses on Labor and Employee Relations topics.  The Spectrum will be will be published periodically; at least every other month.  We welcome any of your comments and encourage you to email us with ideas for articles to: � HYPERLINK mailto:HRO.Website@cnrsw.navy.mil ��HRO.Website@cnrsw.navy.mil�.








WEINGARTEN RIGHTS - WHAT ARE THEY?�


The quiz is intended to explore those situations in which the “Weingarten rights” of employees and unions are implicated.





Title 5 of the United States Code, Section 7114(a)(2) provides, in part: �


An exclusive representative of an appropriate unit in an agency shall be given the opportunity to be represented at – 


(A) …; or


(B) any examination of an employee in the unit by a representative of the agency in connection with an Investigation if –


(i) the employee reasonably believes that the examination may result in disciplinary action against the employee; and


(ii) the employee requests representation.�


This provision in the law is commonly referred to as the “Weingarten” provision.  Some may try to be funny and say it’s the “Whine”garten provision but whatever you call it, it stems from a private sector Supreme Court case, Weingarten v. NLRB (1975).  During the course of an investigatory interview at which an employee was being interrogated by a representative of the employer Weingarten Corporation about reported thefts at the employer’s store, the employee asked for, but was denied, the presence of her union representative.  The Supreme Court found that the denial was improper and that the employee, who had been discharged, was entitled to be reinstated.  The Civil Service Reform Act of 1978 included this provision as part of the Federal Service Labor Management Relations Statute, Chapter 7 of Title 5 of the United States Code. 





There are several key words and phrases in this provision of law.  All must be met before you have an obligation to invite a representative:�


“Examination .. in connection with an investigation.”  Ask yourself: Am I investigating something and asking the employee questions?  Counseling an employee regarding attendance or performance deficiencies does not constitute an examination and therefore does not trigger this provision.  Thus you have no obligation to obtain a union representative in situations (1), (3), (4), (7), or (8).�


“... Reasonably believes the examination may result in disciplinary action, etc.”  An examination in which a “reasonable person” would not have reason to believe that discipline would follow, for example questions by a position classifier in the course of conducting a classification audit, would not trigger this provision.  Thus you have no obligation to obtain representation in situation (7). 





Employee requests representation.  Without a request from the employee, you have no obligation to obtain representation even if you are conducting an “examination ... in connection with an investigation.”  Further, management has no obligation to advise employees of the right to request representation in any situation.  Activities are required to advise employees annually of this right.  It is incumbent upon the employee to request such representation and should they not do so, management has no obligation to arrange representation on their behalf.  Thus you have no obligation in situation (6).





All, not just some, of the above criteria must be met to trigger your obligation under the law.  Applying the above criteria to the quiz reveals only in situation (2) are you obligated to honor Dave’s request for representation.  This is not to suggest that you might not find it beneficial to honor Dave’s request in those other situations, only that you have no obligation by law to do so.  A word of caution, however, is not to delay the investigation should you have a time sensitive issue (For example, you are investigating an accident that occurred at the worksite).  While you may want to be cooperative you should not create an unreasonable delay in investigating work-related matters.





“I WANT A STEWARD! ”�


When you do find yourself in a situation, which meets all the criteria of Weingarten, you have several options.  Let’s say you are in situation 2 of our quiz.  What can you do?  You have the following alternatives available: 





1. You may arrange to obtain representation before continuing the meeting;


2. You may discontinue the meeting; OR


3. You may give the employee the choice of continuing the meeting without representation or facing the possibility of you deciding the discipline issue without benefit of hearing the employee’s side of the story.





The law does not guarantee an employee representation.  The law provides a right to the employee to request the representation; the union has the right to attend or not.  If the union, after being given the opportunity to be represented at such meetings elects not to attend, you may continue the meeting with the employee without representation.  





A word of caution concerning situation (5) of our quiz.  You do not have an obligation to obtain representation in this situation because you do not have a legal���





obligation to honor the employee’s request for a�meeting.  In some situations, you might want to honor his request.  In other situations you might offer to meet with the employee without the representative.  But in certain situations, if you agree to meet with the employee you have an obligation to afford the union the opportunity to be present.  It may be considered a “formal meeting.”





IS IT FORMAL?�


There is another provision in the law that requires the union to be given the opportunity to be represented at “formal meetings,” whether or not the employee requests their presence.  Stay tuned to our next newsletter where we’ll talk about this subject.





LABOR RELATIONS RESOURCES


If you have Labor Relations concerns, such as dealing with the local union steward, providing notice to the union of proposed changes in conditions of employment of bargaining unit employees, etc., please contact your HR Site Office Personnel Management Advisor.


	


For some basic training in Labor Relations, keep your eye out for an offering of the Civilian Personnel Management Academy (CPMA) at your location.  This course covers all the HR functions, including a basic Labor Relations component.  There is also a three-day "Labor Relations for Supervisors and Managers" course put on by the Human Resources Service Center, Southwest at various locations several times during the year.


	


For folks who are anticipating participation in Collective Bargaining Agreement (CBA) negotiations, the Negotiations Seminar is a must.  This is a weeklong course, where potential management negotiators learn the ropes and get a couple days negotiating a mock CBA.


	


The future schedule for these courses is at the end of this newsletter.


	


Finally, there is a very good publication of the DoD Civilian Personnel Management Service titled "Supervisor's Guide to Labor-Management Relations" which is available on their web site (� HYPERLINK http://www.cpms.osd.mil/fas/index_labor.html ��www.cpms.osd.mil/fas/index_labor.html�).  We plan to make it available on the CNRSW HRO web site shortly.














EMPLOYEE DISCIPLINE AND THE DOUGLAS FACTORS





Although we hope that you don't often have to consider taking disciplinary or adverse action against an employee for misconduct, the following spells out those matters that you should look at in the event such action is necessary.





In Douglas v. Veteran’s Administration, a decision issued in 1981, the Merit Systems Protection Board (we call it the Board) carefully outlined many of the factors that agencies should consider in selecting an appropriate penalty in serious disciplinary offenses.  In this particular case, Mr. Douglas and several other appellants had admitted that they were guilty of at least one, if not all, of the charges of misconduct specified by their agencies.  But they appealed to the Board that the penalties selected by the agencies were too severe.





First, the Board determined that it did have the authority to mitigate (reduce) penalties when an Agency’s action is determined to be arbitrary, capricious, or an abuse of discretion.  After listening to the penalties, the Board then laid out several factors that are to be considered when determining an appropriate penalty.  These factors (which are often referred to as the “Douglas Factors”) are:�


1. the nature and seriousness of the offense, and its relation to the employee’s duties, position and responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain or was often repeated;


2. the employee’s job level and type of employment, including supervisory or fiduciary role, contact with the public and prominence of position;


3. the employee’s past disciplinary record; 


4. the employee’s past work record, including length of service, performance on the job, ability to get along with fellow workers, and dependability;


5. the effect of the offense upon the employee’s ability to perform at a satisfactory level;


6. consistency of the penalty with those imposed upon other employees for the same or similar offenses;


7. consistency of the penalty with any applicable agency table of penalties (Editors Comment: Navy has its own table of penalties); 


8. the notoriety of the offense or its impact on the reputation of the agency;


9. the clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question;

















10. potential for employee’s rehabilitation; 


11. mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and 


12. the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others. 





In the cases of all but two of the Douglas appellants, the Board found that the agencies had properly considered the relevant factors, and that the penalties were reasonable.  Therefore the agency’s actions were affirmed.  In the other two cases, the Board mitigated the penalty in one, and remanded the other back to the Administrative Judge to obtain additional evidence.





The Board, in subsequent decisions, has made it clear that the agency need not consider every one of the twelve factors in each case, only those factors which are relevant.  In addition, there may be issues that are not described in the Douglas factors, which may be relevant and also should be included in the agency’s analysis and decision.


�





We'd like to express our thanks to the Human Resources Service Center-Northwest for much of the information contained in this newsletter.





THIS NEWSLETTER IS INTENDED TO PROVIDE GENERAL INFORMATION AND GUIDANCE ABOUT THE MATTERS DISCUSSED.  THE ARTICLES DO NOT COVER MANY SITUATIONS AND ARE THUS NOT INTENDED AS COMPLETE "LEGAL" ADVICE.  FOR FURTHER INFORMATION, PLEASE CONTACT YOUR SERVICING HRO PERSONNEL MANAGEMENT ADVISOR
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TRAINING OPPORTUNITIES


(February - June 2002)





Pre-retirement Training (one day seminars)





30 April 2002		CSRS		San Diego


01 May 2002		FERS		San Diego


07 May 2002		CSRS		Fallon


08 May 2002		FERS		Fallon


14 May 2002		CSRS		Ventura


15 May 2002		FERS		Ventura


15 May 2002 		CSRS		Seal Beach


16 May 2002		FERS		Seal Beach





Civilian Personnel Management Academy 


(four days)





18-21 March 2002			San Diego


15-18 April 2002			San Diego





To view the entire training announcement, go to � HYPERLINK http://www.cnrsw.navy.mil/hrocnrsw/course.htm ��http://www.cnrsw.navy.mil/hrocnrsw/course.htm�.  For additional information, call (619) 532-3555.





Labor Relations for Managers and Supervisors (three days)�


23-25 April 2002			San Diego





Negotiations Seminar (five days)�


20-24 May 2002			San Diego





For additional information contact the CNRSW Human Resources Training Office at (619) 532-3525 or 532-1684.





For additional information on these and other training courses, go to: � HYPERLINK http://www.donhr.navy.mil ��http://www.donhr.navy.mil� 














Employee Discipline and the Douglas Factors 


continued from page 3





"I Want a Steward!" continued from page 2
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